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Federal Communications Commussion E m

Consumer & Governmental Affairs Bureau
Washington, D.C. 20554

SEP 23 2003

Control No 0302603/kah

The Honorable Paul E Kanjorski

U. S House of Representatives
2353 Rayburn House Office Building
Washington, D C. 20515

Dear Congressman Kanjorski:

Thank you for your letter on behalf of your constituent, Donna Palermo, regarding the
Federal Communications Commission’s (Commission) recent amendment to the rules
implementing the Telephone Consumer Protection Act of 1991 (TCPA). Specifically,

Ms. Palermo expresses concern that, “without the full input from the business community,”
the Commission reversed its prior conclusion that an “established business relationship”
constitutes the necessary express permission to send an unsolicited facsimile advertisement.
Ms. Palermo indicates that requiring such express permission to be in writing will place
economic burdens on small businesses.

On September 18, 2002, the Commission released a Notice of Proposed Rulemaking
(NPRM) in CG Docket No. 02-278, seeking comment on whether it should change 1ts rules
that restrict telemarketing calls and unsolicited fax advertisements, and 1f so, how. The NPRM
sought comment on the option to establish a national do-not-call list, and how such action
might be taken in conjunction with the national do-pot-call registry rules adopted by the
Federal Trade Commission (FTC) and the numerous state do-not-call lists. In addition, the
Commission sought comment on the effectiveness of the TCPA’s unsolicited facsimile
advertisement rules, including the Commission’s determination that a prior business
relationship between a fax sender and recipient establishes the requisite consent to receive
advertisements via fax, The Commission received over 6,000 comments from individuals,

businesses, and state governments on the TCPA rules.

The record in this proceeding, along with our own enforcement experience,
demonstrated that changes in the current rules are warranted, if consumers and businesses are
to continue to receive the privacy protections contemplated by the TCPA. As explained in the
Commission’s Report and Order released on July 3, 2003, the record indicated that many
consumers and businesses receive faxes they believe they have neither solicited nor given their
permission to receive. Consumers emphasized that the burden of receiving hundreds of
unsolicited faxes was not just limited to the cost of paper and toner, but includes the time spent
reading and disposing of faxes, the time the machine is printing an advertisement and is not
operational for other purposes, and the intrusiveness of faxes transmitted at inconvernent times,

including in the middle of the night.
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As we explained in the Report and Order, the legisiative history of the TCPA indicates
that one of Congress’ primary concerns was to protect the public from bearing the costs of
unwanted advertising. Therefore, Congress determined that companies that wish to fax
unsolicited advertisements to customers must obtain their express permission to do so before
transmitting any faxes to them. The amended rules require all entities that wish to transmit
advertisements to a facsimile machine to obtain permission from the recipient in writing.

The Commission's amended facsimile advertising rules were initially scheduled to go
into effect on August 25, 2003, However, based on additional comments received since the
adoption of the July Report and Order, the Commission, on its own motion, determined to
delay the effective date of some of the amended facsimile rules, including the elimination of
the established business relationship exemption, until January 1, 2005. The comments filed
after the release of the Report and Order indicate that many orgamzations may need additional
time to secure this written permission from individuals and businesses to which they fax
advertisements. Enclosed is a copy of the Commission’s Order on Reconsideration, released

on August 18, 2003.

We appreciate Ms. Palermo’s comments and have placed a copy of her correspondence
mn the public record for this proceeding. Please do not hesitate 1o contact vs if you have

further questions.

Sincerely,
— M\).W
*v K. Dane Snowden
Chief

Consumer & Governmental Affairs Bureau

Enclosures
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Ms Diane Atkinson

Congressional Liaison Speciahist
Federal Communications Commission

445 12th Street, SW

Washington, DC 20554

Dear Ms Atkinson.

August 22, 2003
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Enclesed please find correspondence from one of my constituents, Ms. Donna Palermo
Consistent with all applicable law and regulations, please respond to her concerns to my
Washington office by fax at (202) 225-0764.

Thank you 1n advance for your attention to thus matter.

Sincerely,

e

Paul E Kanjorski

Member of Congress
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Michasl Powall

Fadaeral Ceommunications Cemmissicon
445 12th St., 35W

Washington, DC 20834

Dgear Hon. Powaell:
RE: Docxet § D02-278

1 am writing to strongly urge you to stay tomporarily and then reccnsider the
rules gecverning unseolicitaed facsimila advertisaments :ircluded in the Report and
Order amanding tha ragulations that implement the Telephone Consumer Protection
Act of 18951 (TCPA).

The Commission has declded, without the full input from tha business communaty,
to modify the currant law by doing away with tha “establishad businaess
ralationshop” provision pertaining teo fax advartisements.

7I andaerstand tﬂat I Gguld nct ba allowed to fax ﬁnmborship duas renewal ﬁatlchs,

promotions for upcoming meetings and seminars, or solicitations to sponsor a
chambaer activity or event. Attorneys have raad the rule teo say that aven if
these sorts of materials are requasted over the phona or via a-mail, unless I
first obtain written parmission, I would be in viclation cof the zrule. If this
is truae, you are forcing my members eithar to send me writtan permission to
continua to recgive membarship-relatad information, or forfait their right to
haear about thae benefits, evants, and services wa can coffer their business.

We believa “hat the FCC did not fully understand the breadtkh, scope and
practical erfect of this decisien. These regulations will add te the eccnomlc
burden of running a small busirness by lncreasing paperweork raguirements and
enzourag.ng frivelous lawsults against unsuspecting small business oWners.
Thera are already mary organizations advertising their latigation services and
ready to pounce on small busipesses that allegedly send out unsclicitad faxes.

This proposal s a prima exarple of an idea where tha disadvantagoes and
inintanded consegquaencas far outweigh the benafits. I urge you to reconslder the
propofal and ask that you temporarily stay the rules until chambers of commerca,
trade associations, and businesses are able te provide additienal ceommants.

Sincarely,

Donna Palarmo
200 Renaissanca Center 1 5. Church Street
Hazleton, PA 18201-62B8

cc*
Senator Spectar

Sanator Santozum
Representative Kanjorski



